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DEPARTMENT:  23 
HEARING DATE:   09/28/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE PURSUANT TO CCP 36 
FILED BY GERSHON LURIA, IRIT LURIA 
* TENTATIVE RULING: * 
 
The Defendant Irit Luria’s motion for trial setting preference under CCP §36 is denied 
without prejudice. 
 
Initially, the court notes that the motion was presented for a decision based almost solely on the 
Defendant’s self-diagnosis that she has irritable bowel Syndrome with a description of her own 
symptoms. To the extent that the motion was accompanied by a “medical record,” that record 
makes no mention of the Defendant complaining of or being diagnosed for Irritable Bowel 
Syndrome (IBS). In order to account for the absence of any medical record as part of the 
Defendant’s initial motion, she has filed a reply that contains a single source of information 
found on the Internet that states that “there’s no test to definitively diagnose IBS.” However, 
there are multiple sources of information on the Internet on the issue of diagnosing IBS and 
at least some of them state that a diagnosis can be provided by medical professionals.  
 
Critical to this motion is that the Defendant provides no information from a medical health 
professional that diagnoses the Defendant as suffering from IBS, or that states that in the 
professional’s opinion the Defendant suffers from symptoms commonly associated with the 
recognized term “IBS.” This court will require some input from a medical professional as 
necessary for this court to conclude that Defendant satisfies the requirement of CCP §36(a)(2). 
The showing to be provided can be relatively minimal and does not require a complete 
disclosure detailed medical records. For example, a letter from a physician confirming his/her 
conclusion as to a diagnosis of IBS or that the Defendant suffers from IBS may be sufficient.  
 
However, this court also notes that there is a logical problem with the notion that the defendant 
suffers from a medical problem where the granting of a “trial preference” will not necessarily 
accommodate that problem. For example, there is no indication that the Defendant’s health 
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is deteriorating over time. The Defendant’s self-diagnosed health problem appears to be one 
that is triggered by stress. The problem is described in such a way that one concludes that 
the problem may be aggravated whenever the defendant is put under stress. If so, whenever 
the trial commences in this case, the aggravation of the defendant’s IBS symptoms is likely 
to occur because of the stress caused by being involved in a trial. Defendant has provided no 
information that indicates that setting the trial date sooner rather than later would allow her to 
participate more fully in the trial and better protect her interests. Granting the preference simply 
does not make it any more or less likely that the Defendant will be able to better participate in 
the trial. Therefore, it is very possible that the health of the Defendant is not “such that a 
preference is necessary to prevent prejudicing the party’s interest in the litigation” as required by 
CCP § 36(a)(2).  
 
The court further notes that this County and the entire state are in the midst of a pandemic and 
no civil jury trials are currently being conducted in this county. Certainly the obstacles to 
conducting a civil jury trial during the pandemic may present compelling public health concerns 
that outweigh the granting of a trial preference in this case.  
 
To the extent that the defendant objects to the “late-filing” of the opposition, the court notes that 
the Defendant’s motion was filed while many of this court’s operations had been suspended 
because of the on-going COVID pandemic. The court also points out that nothing in the 
Plaintiff’s opposition presents any evidence or facts that have changed or would change this 
court’s ruling on the motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY GERSHON LURIA, IRIT LURIA 
* TENTATIVE RULING: * 
 
The Order set forth below was deemed the final order of this court on Monday July 6, 2020 after 
the Tentative Ruling of the Court had been posted on-line on Thursday July 2, 2020 and neither 
party appeared in court or on CourtCall on July 6 to contest the Tentative Ruling. The order 
entered on July 6, 2020 stated as follows: 
 

I. Background Facts 
 

 The subject property, a multifamily residential income property, is located 
at 5314 Bayview Avenue in the Richmond. The property was jointly purchased in January 2011. 
Plaintiffs Shachar Hadar and Ester Koyler are husband and wife and own an undivided 50% 
tenancy-in-common interest in the subject real property.  Defendants Gershon Luria and Irit 
Sanger, husband and wife, own the remaining undivided 50% tenancy-in-common interest in the 
property. Defendant Mutual of Omaha Bank, a lending institution, has a beneficial interest in the 
property by virtue of assignment of rights under a Deed of Trust, originally given in favor of Bank 
of Internet USA. 
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    By verbal agreement among the parties, Defendant Gershon Luria agreed to manage 
the seven-unit (subsequently converted to ten units) property and has done so since acquisition 
through present.  As consideration for his management services, he receives a fee equal to 10% 
of the gross rents.  By 2015, the relationship between Plaintiffs and Defendants had 
deteriorated.  Multiple disputes have arisen between the Lurias and the Hadars. These disputes 
partly include the Hadars’ complaints about Mr. Luria’s management of the property including 
the handling and reporting of related financial matters. In 2016, Plaintiffs filed their lawsuit to 
partition the property. 
    

II. Procedural History 
 

 Gershon and Irit Luria filed an action against the Hadars on March 25, 2016.  Luria’s suit 
alleged that Hadar and Koyler had engaged in tax misappropriation.  At the time, the Lurias did 
not know that Hadar and Koyler had already filed their own suit that is referenced above. On 
June 21, 2016 the parties stipulated to consolidation of the cases.  By operation of the rules of 
court, the Hadar-Koyler action, because it was filed first, was the master or lead case. 
 
 On August 8, 2019, the Lurias filed a Motion for Order Permitting Filing of First Amended 
Complaint.  The matter was heard on September 20, 2019.  Judge Treat (Dept. 12) granted the 
motion, but with a couple of procedural refinements.  The Court stated, “Although the Lurias 
initial pleading was filed as a complaint in a separate action, the actions have now been 
consolidated for all purposes, with the Hadars ’complaint being the lead case.  Accordingly, as a 
matter of good order and to avoid confusion, the Lurias new pleading should be designated as a 
First Amended Cross-Complaint.”  
 
 Judge Treat granted the motion, requiring the First Amended Cross-Complaint to be filed 
by October 11, 2019.  Instead of filing the amended pleading, the Lurias issued a peremptory 
challenge against Judge Treat on October 3, 2019.  The matter was later assigned to Dept. 23 
on December 5, 2019. 
 

III. The Lurias’ Pending Motion 
 

 In effect, the Lurias’ motion seeks to re-litigate a previous ruling by Judge Treat. That 
ruling directed the Lurias to designate their new pleading as a First Amended Cross-Complaint.  
The Lurias submit that they are entitled to file this new motion and that the court should permit 
their new pleading to be entitled “Defendants ’First Amended Complaint.”  The Lurias argue that 
their “First Amended Complaint” clarifies that their allegation of tax misappropriation, which was 
alleged in their original complaint in C16-00579, are being removed from their pleading.  
The Lurias amended pleading also would delete their accusations of unjust enrichment, tax 
falsifying, accounting issues, and negligence. 
 
 The Lurias wish to add certain allegations to the cause of action for breach of fiduciary 
duty.  The new pleading adds allegations concerning an incident regarding Plaintiff Hadar’s 
alleged false testimony given to the insurance company during 2014 the course of a separate 
lawsuit against Hadar.  The Lurias allegedly learned of the false testimony in August of 2014 
and they argue its inclusion in the new pleading “relates back” to their original “complaint” so as 
to avoid statute of limitations issues. For purposes of ruling on the present motion, this court 
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does not rule on whether this new contention is subject to being stricken or resolved on a motion 
for summary judgment. 
 
  The Lurias also seek in their new pleading to add a request that certain improvements in 
the property belong to the Lurias and that any judgment against the Defendants include a 
finding that these improvements in the property belong only to the Lurias and not the Hadars. 
The Lurias also purport to seek to correct grammatical errors and typos contained in their 
original complaint. 
 

IV. Hadars’ Opposition 
 

 The Hadars argue that the Lurias’ “renewed” motion should be denied. 
 

First, Plaintiffs argue the motion failed to comply with CRC, Rule 3.1324(b). It provides: 
 
(b)  Supporting declaration  A separate declaration must  accompany 

the motion and must specify: 
 (1) The effect of the amendment; 
 (2) Why the amendment is necessary and proper; 
 (3) When the facts giving rise to the amended 
  Allegations were discovered; and 
 (4) The reasons why the request for amendment was not  

   made earlier. 
 

Plaintiffs contend that Mr. Luria’s supporting declaration does not contain all of the required 
information listed under this CRC rule. 
 
 Secondly, Plaintiffs argue the motion cannot be granted under CCP § 1008(a) to modify 
or reconsider a prior ruling.  The Lurias had not demonstrated that there are new facts, 
circumstances, or law justifying their request for reconsideration. Thus, the motion does not 
comply with procedural requirements of CCP § 1008(a). 
 
 Finally, Plaintiffs argue that they will be unduly prejudiced if the motion is granted.  
The amended pleading does not track with the original pleading.  The causes of actions are 
renumbered.  Plaintiffs maintain they are unsure what has been added or deleted.  Also, 
additional discovery will be necessary because of the new allegations.  Since the Lurias have 
probably known of the new allegations for a while, it would inequitable for Plaintiffs to incur 
these additional costs. 
 
 If the motion is granted, Plaintiffs request that the Court order Mr. Luria’s deposition re-
opened and permit Plaintiffs sufficient opportunity to complete further discovery. Regarding this 
last request, the court will not grant a blanket re-opening of discovery. Rather, it will consider 
any request for further discovery by the Hadars when a specific targeted request is made.  
  

V. The Lurias’ Reply 
 

 The Lurias complain that the Hadars’ Opposition was served untimely on June 24, 2020. 
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 The Lurias argue that their renewed motion is justified under CCP § 1008(b), because 
the court of Appeals “ruled” that Judge Treat had committed error when he ruled that the Lurias 
must designate their pleading as a “First Amended Cross-complaint.”  They contend that the 
appellate court’s ruling constitutes a new fact justifying, in effect, their motion for re-
consideration of Judge Treat’s order. 
 

VI. Discussion 
 

A. Specific Rulings 
 

This court rules as follows. 
  

1. Even though the Lurias failed to comply with Judge Treat’s original ruling that 
they file their “Amended Cross-Complaint” by October 11, 2019, this court 
permits the Lurias one last opportunity to file a document containing only the 
modifications that were contemplated by Judge Treat’s order of September 20, 
2019 that permitted the Lurias to file an amended pleading that was entitled 
“First Amended Cross-Complaint.” 
 

2. The document filed by the Lurias shall be clearly entitled “First Amended Cross-
Complaint” as originally ordered by Judge Treat. Any violation of this specific 
directive shall be grounds for the court to strike the pleading and re-designate 
the Luria’s original complaint as the Luria’s “cross-complaint.” 

 
3. This order does not constitute a ruling or finding that any part of the Lurias’ 

“First Amended Cross-Complaint” is legally valid and not subject to being stricken 
or dismissed for some legal reason. 

 
4. As to the Lurias’ claim that the Hadars’ Opposition was untimely, the court finds 

to the contrary. According to the proof of service with the Opposition, the Hadars’ 
Opposition was served by Federal Express on June 22nd. Service is complete at 
the time it placed in the mail.  It was sent express for overnight delivery. This 
service complied with the statutory requirements.  The Court will consider the 
Opposition. 

 
5. As for the Hadars’ claim that the Lurias’ motion should be denied because it did 

not comply with California Rules of Court 3.1324(b), that argument is also denied. 
The court agrees that the Lurias’ declaration in support of the motion technically 
does not state all that is listed in the rule. However, the Lurias’ motion states in 
other places the changes in the amended pleading and why the changes have 
been included.  The court finds that this was substantial compliance with the rule. 

 
B. Explanation of Ruling 

 
Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 
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as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)     “Generally, 
leave to amend must be liberally granted [citation] provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. [Citation.]”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 
1448.)  

    
 As previously stated, the parties stipulated to consolidation of Case No. C16-00579 filed 
by the Lurias, with Case No. C16-0396, filed by Hadar and Koyler.  By operation of the 
principles set forth in California Rules of Court, Rule 3.350, the earlier case filed by the Hadars 
became the “lead case.” There is no other significance to this fact. The applicable rules provide 
that the Lurias generally are called “the defendants” by virtue of how this simple rule works. “ A 
party against whom a cause of action has been asserted in a complaint or cross-complaint may 
file a cross-complaint setting forth…  (a) Any cause of action he has against any of the 
parties….” (Cal. Code Civ. Proc. § 428.10.)  As Judge Treat has previously explained, and this 
court now repeats, the labeling of the Lurias’ amended pleading as a “cross-complaint” does not 
make any substantive difference to the resolution of any part of these consolidated cases. 
Judge Treat’s order correctly explained that the precise nomenclature for the pleading is 
necessary to avoid confusion.   
 
 To the extent that the Defendants insist the pleading be filed as a “First Amended 
Complaint,” their motion is being denied.  The Court notes that on August 8, 2019, the Lurias 
filed a Motion for Order Permitting Filing of a First Amended Complaint.  The matter was heard 
on September 20, 2019.  Judge Treat (Dept. 12) granted the motion, but with a couple of 
specific limitations. Judge Treat stated, “Although the Lurias initial pleading was filed as a 
complaint in a separate action, the two cases have now been consolidated for all purposes, 
with the Hadars’ complaint being the lead case. As a matter of good order and to avoid 
confusion, the Lurias’ new pleading should be designated as a First Amended Cross-
Complaint.”  Judge Treat’s order was correct and the order stands. 
  
 The Lurias appear to contend that when deciding their appeal concerning their motion to 
disqualify Judge Treat, the Court of Appeals found that Judge Treat erroneously ruled that when 
he required the amended pleading to be entitled an “amended cross-complaint.”  The Court of 
Appeals quoted Dietrich v. Litton Industries, Inc. (1970) 12 Cal.App.3d 704, 719, which held: 
“Erroneous rulings against a litigant, even when numerous and continuous, do not establish a 
charge of bias and prejudice.”  Mr. Luria took the inclusion of this quoted language to mean that 
the appellate court found that Judge Treat’s ruling was in error.  This view is simply wrong. The 
only matter before the Court of Appeals was a motion for disqualification of Judge Treat, not the 
correctness of Judge Treat’s substantive rulings. Mr. Luria has misinterpreted the inclusion of 
this illustrative statement in the appellate court’s ruling. The language in the appellate court’s 
opinion merely re-iterated the long-standing rule that even multiple incorrect rulings by a trial 
judge cannot serve as a basis to disqualify an otherwise unbiased judge. 
 
 The Lurias contend  that the appellate court’s “ruling” that Judge Treat made an error 
presents “new facts or circumstances” for this Court to take a second look at his motion, 
pursuant to CCP § 1008(b) and justifies a motion to re-consider to correct the error. This 
contention is not supported by the appellate court’s ruling. Therefore, there is no logical or legal 
basis for this Court to grant the Defendants’ motion for leave to amend and to entitle the 
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pleading as an ‘Amended Complaint” rather than an “Amended Cross-Complaint.” Furthermore, 
even if the appellate court’s ruling were deemed to state new law or facts that would justify re-
opening Judge Treat’s prior decision, this court nevertheless would exercise its discretion to 
deny the motion to re-consider. Requiring the new pleading to be entitled as Defendant’s “First 
Amended Cross-Complaint” provides the best way of preventing confusion as to which parties 
are the plaintiffs and identifying their specific claims and which parties are the defendants and 
identifying their specific claims. As noted above, this requirement does not prejudice the 
Defendants in any way. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
     Introduction 
 
            Plaintiffs Shachar M. Hadar and Esther Kolyer’s Motion for Summary Adjudication on 
Plaintiffs’ First Cause of Action for Partition of Real Property is granted. 
 
  The subject property, a multifamily residential income property, is located at 5314 
Bayview Avenue in the Richmond. The property was jointly purchased in January 2011. 
Plaintiffs Shachar Hadar and Ester Kolyer are husband and wife and own an undivided 50% 
tenancy-in-common interest in the subject real property.  Defendants Gershon Luria and Irit 
Sanger, husband and wife, own the remaining undivided 50% tenancy-in-common interest in 
the property.   
 
    By verbal agreement among the parties, Defendant Gershon Luria agreed to manage 
the seven-unit (subsequently converted to ten units) property and has done so since the 
acquisition of the property through present.  As consideration of management, he would receive 
a fee equal to 10% of the gross rents.  
 
 The relationship between Plaintiffs and Defendants has substantially deteriorated 
following their purchase.  Disputes arose that led to allegations of Luria’s mismanagement of 
the property, misappropriation of funds, and non-reporting of relevant financial information 
to the Plaintiffs.   Plaintiffs filed a verified complaint for partition seeking a judgment partitioning 
the property by sale and dividing the proceeds.   
 
     Procedural History 
 
 In June 2017, Plaintiffs filed their first motion for summary adjudication of the partition 
action.  The Court granted the motion based on the determination that the Mr. Luria’s 
declaration was inadmissible.  An appeal was taken by the Defendants and the Appellate Court 
reversed and remanded.  Other issues that had been raised in Plaintiff’s summary adjudication 
motion remained unaddressed until after the appeal was decided are now before this court.  
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     Contentions in the Motion 
 
 Plaintiffs contend they are entitled to an interlocutory judgment on the partition cause of 
action because they have met their burden by showing: (1) Plaintiffs own an undivided 50% 
interest of the multifamily residential property; (2) there is no valid express or implied agreement 
waiving the right to partition; and (3) even if there were such an agreement, Defendants later 
confirmed, in writing, that they were “OK with” the selling of the property.   
 
 Defendants oppose the motion arguing there a number of material factual disputes and 
the matter should go to trial. Defendants maintain there is a dispute as to ownership of the 
property; dispute as to the existence of an alleged oral agreement not to sell the property for 10 
years following the purchase; a dispute as to Mr. Luria’s agreement to sell the property; and the 
doctrine of unclean hands. Defendants allege a decision in their favor on one or more of these 
issues should bar this action.      
 
     Standard of Review 
 
   “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
  In reviewing the papers, the Court should “construe the moving party's affidavits strictly, 
construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
the motion in favor of the party opposing it.”  Szadolci v. Hollywood Park Operating Co. (1993) 
14 Cal.App.4th 16, 19.  The Court shall consider all of the evidence set forth in the papers, 
except the evidence to which objections have been made and sustained by the court, and all 
inferences reasonably deducible from the evidence. (Code Civ. Proc., § 437c(c).)  
 
 A plaintiff may move for summary judgment/adjudication if it is contended the there is no 
defense to the action.  (Code Civ. Proc., § 437c, subd. (a).)  A plaintiff  has met his or her 
burden of showing that there is no defense to a cause of action if that party has proved each 
element of the cause of action entitling the party to judgment on the cause of action. (Code Civ. 
Proc., § 437c, subd. (p)(1).) The party moving for summary judgment bears an initial burden of 
production to make a prima facie showing of the nonexistence of any triable issue of material 
fact.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
     Analysis 
 

A. No Material Dispute as to Parties’ Ownership Interest 
 

 A co-owner of real or personal property may commence an action for partition. 
(Code Civ. Proc., § 872.210.)  The term "partition" signifies “‘the procedure for segregating and 
terminating common interests in the same parcel of property.’[Citation.]”  (Summers v. Superior 
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Court (2018) 24 Cal.App.5th 138, 142)  Between the tenants in common, there is no change of 
title, it is simply dividing up what the parties own. The tenants in common retain exactly the 
same proportional interest. Following the partition, the interest is severalty, rather than in 
common. (14859 Moorpark Homeowner's Assn. v. VRT Corp. (1998) 63 Cal.App.4th 1396, 
1404-1405.)  “[A]n interlocutory judgment in a partition action is to include two elements: 
a determination of the parties' interests in the property and an order granting the partition. 
(§ 872.720, subd. (a).)” (Summers v. Superior Court (2018) 24 Cal.App.5th 138, 143. 
 
 Plaintiffs assert the parties each have an undivided 50% interest in the subject property. 
(UMF No. 3; Hadar Decl., ¶5, RJR, Exhibit 6.)  In his response to Plaintiffs’ Separate Statement 
of Material Facts, Mr. Luria does not dispute this fact.  However, in the memorandum in 
opposition to the motion, Defendants argue that ownership is in dispute.  Defendants argue that 
facts in Sumners v. Superior Court of San Francisco County, A151128, are analogous to 
the case at bar.  In Sumners, the parties owned investment real estate, but the parties 
disagreed on the amount of their respective ownership interest.  Without determining the 
respective ownership interests, the trial court ordered the property to be partitioned and sold.  
Sumners appealed.  The court construed the appeal as a petition for writ of mandate.  It issued 
the writ, holding that the partition statutes do not allow a court to order the manner of a 
property’s partition, such as sale of the property, before it determines the ownership interests in 
the property.  
 
 Similarly, Defendants argue the ownership interests here have not been determined. 
Defendants argue that in their original complaint (C16-00579), the Lurias requested the Court to 
“transfer legal title and possession of the property and profits therefrom to the Plaintiffs,” that is, 
to Luria and Sanger.  In Defendants’ case, which has been consolidated with the case at bar, 
the Lurias alleged they were entitled to an equitable lien on the assets due to the Hadars’ fraud, 
duress, and undue influence.  Defendants claim that the respective interests of the parties in the 
subject property must be determined before a sale of the property can take place.   
 
 In support of their Opposition to Plaintiffs’ motion, Luria’s declaration states, “My wife 
and I are 50% owners of the property at 5314 Bayview Ave, Richmond, California.”  (Luria Decl., 
¶2.)  Implicitly, this assertion concedes that the Plaintiffs own the other 50% interest.  
Defendants rely solely on allegations in their complaint in Case No. C16-00579 to raise a triable 
issue of fact.  However, this is insufficient on a motion for summary adjudication.  “The 
defendant or cross-defendant shall not rely upon the allegations or denials of its pleadings to 
show that a triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to the cause of action or a defense 
thereto.” (CCP § 437c(p)(1).)  In order to avoid summary judgment, Defendants have to produce 
substantial responsive evidence sufficient to raise a triable issue of fact.  (Sangster v. Paetkau 
(1998) 68 Cal.App.4th 151, 162-163.)   Since ownership is not in dispute, Defendants’ reliance 
on Sumners v. Superior Court (2018) 24 Cal.App.5th 138 is misplaced.   
 
 There are no triable issues of material fact as to the respective percentage ownership 
interests that the parties have in the subject property. 
 

B. Statute of Frauds and Waiver 
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 While it has been said a co-owner of property has an absolute right to partition, courts 
have held that right is subject to waiver.  “‘[T]he right of partition may be waived by contract, 
either express or implied.’ [Citation.]” (LEG Investments v. Boxler (2010) 183 Cal.App.4th 484, 
493.)  In the absence of a waiver, a joint tenant is entitled as a matter of right to have his interest 
severed from that of his cotenant. (Lazzarevich v. Lazzarevich (1952) 39 Cal.2d 48, 50.)  
 
 In opposition to this motion, Defendants argue there was a waiver.  Mr. Luria asserts in 
his declaration in support of the opposition to the first summary judgment motion that the parties 
had entered into an oral agreement to hold onto the property for a minimum of ten years.  
The Court found the declaration was failed to comply with procedural rules and, on that basis, 
ruled in favor of Plaintiffs.  Defendants appealed and that appeal was granted on the basis that 
Luria’s declaration was sufficient to require the trial court to consider it. In reversing, the 
Appellate Court noted, “As indicated, the trial court’s October 17, 2017 order appeared to 
indicate that, if the Luria declaration were to be submitted in compliance with section 2015.5, 
then defendants raised potentially material issues.” But the Appellate Court also noted that the 
issues of statute of frauds were not reached.   
 
 Defendants maintain the trial court found a valid oral agreement, but that argument 
overstates the trial court’s original ruling because, in this court’s view, the statute of frauds issue 
was not reached in that original ruling.  The Court addresses that issue now. Here, Plaintiffs 
assert in UMF No. 5 that no written agreement between the parties exists regarding the alleged 
agreement to not sell the property for ten years.  (UMF No. 5.)   The Court notes that 
Defendants have not disputed this fact.  
  
  However, Plaintiffs argue that even if there were such an oral agreement, the alleged 
oral agreement would not constitute a waiver as the oral agreement would be unenforceable.  
Plaintiffs argue the purported oral agreement restricts Plaintiffs’ interest in the Property and is 
unenforceable under the statute of frauds.  (CCP § 1971.)  Section 1971 provides that no estate 
or interest in real property, other than for leases for a term not exceeding one year, nor any 
power over or concerning it, or in any manner relating thereto, can be created, granted, 
assigned, surrendered, or declared, otherwise than by operation of law, or a conveyance or 
other instrument in writing, subscribed by the party creating, granting, assigning, surrendering, 
or declaring the same, or by the party’s lawful agent thereunto authorized by writing. 
 
 Here, the purported oral agreement between the Plaintiffs and the Defendants to hold 
property for 10 years would constitute a substantial restrictive covenant and restraint on each 
party’s right to sell or otherwise dispose of his/her interests in the property and, therefore, the 
statute of frauds controls.  (See Triangle Ranch v. Union Oil Co. (1955) 135 Cal.App.2d 428, 
438.)  “It has been held in at least one other jurisdiction that an oral agreement restricting the 
right of the owner of land to alienate it is an agreement affecting one's title to real estate and 
within the statute of frauds.  (Estate of Baglione (1966) 65 Cal. 2d 192, 197; Pellerito v. 
Dragna (1940) 41 Cal.App.2d 85, 89-90.)  
 
 The Court also notes that the oral agreement is not enforceable under subdivision (a)(1) 
of  Civil Code § 1624. A writing is required if:  “An agreement that by its terms is not to be 
performed within a year from the making thereof.” The promise not to sell the property for 
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10 years necessarily falls into this category and had to be reduced to a writing in order to reflect 
a valid contract.   
 

C. Modification of Oral Agreement 
 

 Plaintiffs further argue that if there were a waiver of the right to partition, it is no longer 
effective through Defendants’ release of the claimed obligation to not sell the property.  Plaintiffs 
argue the legal theory of release and the legal theory of modification of agreement support this 
conclusion.   Plaintiffs submit Mr. Luria’s email to Plaintiff Hadar unequivocally confirmed that he 
would be “ok with” selling the property if Plaintiffs decided to sell.  (Hadar Decl., ¶¶9-11, Exhibits 
A, B.)  Accordingly, Mr. Luria’s email functioned as a written release of Plaintiffs’ obligation not 
to sell and since it was in writing, no consideration was needed.    
 
 The Court is not convinced the email serves to release the obligations under the 
purported oral contract, but agrees with Plaintiffs the writing modifies any oral agreement.  
In order to be serve as a release, the writing must show an intent to extinguish the obligation. 
(Tenzer v. Superscope (1985) 39 Cal.3d 18, 31, fn. 7.)  There is no clear intent in the writing to 
release the obligations under the oral contract.   
 
 However, the Plaintiffs theory of modification shows merit.  Here, the evidence reference 
is Exhibits A and B to Hadar Declaration.  Mr. Hadar memorialized in writing, dated January 21, 
2016, a conversation with Mr. Luria regarding the property.  Mr. Hadar stated, “You stated that if 
we decide to sell the property, you are OK with that.”  Mr. Luria responded in writing, dated 
January 22, 2016.  “I specifically promised you this before we purchased, and as I hope your 
and Esther know that I always keep my word, because I believe this is ‘good business.’” 
 
 Mr. Luria’s only dispute to this evidence is that fact that he was not speaking for 
Mrs. Luria and she did not and does not agree to sell.  In response, Plaintiffs point out that 
Mr. Luria admits in his declaration that the oral agreement to hold the property was between 
Mr. Hadar and Mr. Luria only. (Luria Amended Decl., 2:21-22). Mrs. Luria was not part of 
that agreement.   
 
 In the court’s prior summary judgment ruling, the Court did not consider Plaintiffs’ statute 
of frauds argument. After taking into consideration Plaintiffs’ arguments and evidence on the 
statute of frauds, the Court finds Defendants have failed to submit evidence to raise a triable 
issue of fact as to the existence of a waiver.  
 
     Defendants’ Assertion of Doctrine of Unclean Hands 
 
 A partition action is an equitable proceeding and therefore subject to equitable defenses.  
“[P]artition, which is frequently denominated an absolute right (De Roulet v. Mitchel, 70 
Cal.App.2d 120, 123, 124 [160 P.2d 574]), is subject to waiver, and also to estoppel and 
similar equitable defenses.” (Thomas v. Witte (1963) 214 Cal.App.2d 322, 326.) 
 
  “Generally, the equitable doctrine of unclean hands applies when a plaintiff has acted 
unconscionably, in bad faith, or inequitably in the matter in which the plaintiff seeks relief.”  
(Salas v. Sierra Chemical Co. (2014) 59 Cal.4th 407, 432.)     
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 Defendants argue the doctrine of unclean hands bars the relief sought by Plaintiffs.  
Defendants claim the Hadars have demonstrated unclean hands by opening an LLC without 
Defendants’ knowledge, giving fabricated testimony to an insurance company in a case brought 
by a tenant against Mr. Luria in Freeman v. Luria, and by making filings in the case of Brawly v. 
Luria, in an effort to sever themselves from Mr. Luria.    
 
 “‘The misconduct which brings the clean hands doctrine into operation must relate 
directly to the transaction concerning which the complaint is made, i.e., it must pertain to the 
very subject matter involved and affect the equitable relations between the [43]  litigants.’”  
(Salas v. Sierra Chemical Co. (2014) 59 Cal.4th 407, 432.)  This limitation makes sense 
because otherwise shackling the Plaintiffs to partners with whom they have no desire to engage 
in the management of the jointly held property makes no sense.    
 
 Defendants have not presented evidence showing the alleged misconduct of Plaintiffs 
relates to relief sought in this action.  
 
     Plaintiffs’ Request for Judicial Notice 
 
 Plaintiffs request the Court to take judicial notice of the following: 
 

1. Order Granting Plaintiff’s Motion for Summary Interlocutory Adjudication for Partition 
2. Appellate Decision on Order Granting Summary Interlocutory Adjudication 
3. Plaintiff’s First Amended Complaint for Partition 
4. Statement Gershon Luria in Response to Declaration of Shachar Hadar 
5. Defendants’ Verified Answer to Plaintiffs’ First Amended Complaint 
6. Grant Deed, recorded as Document No. 2011-0021548-00 
7. Assignment of Deed of Trust, recorded as Document No. 2011-0259327-00 

 
The unopposed request is granted.  
  
     Defendants’ Request for Judicial Notice 
 
 Defendants request the Court take judicial notice of the following: 

1. Luria v. Hadar, Case No. C16-00579, Complaint for Fraud, filed March 25, 2016. 
 

 The request is granted. 
 
     Plaintiffs’ Objections to Evidence 
 

1.  Objection 1:  Exhibit 1 to Decl. of Luria—Sustained.  Lack of authentication.  
No reference in the declaration as to when the conversation took place. 

2. Objection 2: Exhibit 2: GLSH Properties’ Back Account. Sustained. Lack of 
Authentication. 

3. Objection 3: Letter re: Insurance in Freeman v. Luria.  Sustained. Hearsay 
4. Objection 4:  Email from Barbara Miller.  Sustained.  Relevancy. 
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5. Objection 5:  Exhibit 6:  LLC Application for GLSH.  Sustained.  Lack of foundation and 
authentication. 

6. Objection 6:  Exhibit 6:  LLC Application for GLSH.  Overruled. 
7. Objection 7: Exhibit 7—Insurance increase—Sustained. Lack of authentication 
8. Objection 8: Exhibit 8—Increase in Monthly rental.  Overruled. 
9. Objection 9: Amended Decl. of Luria, ¶4, 2:22-23-Overruled. 
10. Objection 10: Amended Decl. of Luria, ¶4, 23-24—Overruled. 

 
11. Objection 11: Amended Decl. of Luria, ¶6, 3:13-17—Sustained.  Hearsay. 
12. Objection 12: Amended Decl. of Luria, ¶6, 3: 26-30—Sustained.  Hearsay. 
13. Objection 13: Amended Decl. of Luria, ¶7, 4: 4-6----Overruled. 
14. Objection 14: Amended Decl. of Luria, ¶9, 4:29-30—Overruled. 
15. Objection 15: Amended Decl. of Luria, ¶9, 5:13-16—Overruled. 
16. Objection 16: Amended Decl. of Luria, ¶10, 6:1-3—Sustained in part.  Lack of knowledge 

as to funds into personal bank account. 
17. Objection 17: Amended Decl. of Luria, ¶14, 7:19-23—Sustained. Lack of personal 

knowledge. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00786 
CASE NAME: JOHNSON VS. JOHN MUIR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel for the minor plaintiff has submitted a Compromise of Pending Action which this court 
has reviewed. The court finds that the settlement of the minor plaintiff’s claims is fair and just 
and that no additional hearing or evidence is necessary for the court to make its determination. 
Therefore, the court will sign the Order Approving compromise of the Pending Action. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00566 
CASE NAME: BENITEZ VS. STILLWATER INSURANCE 
HEARING ON MOTION TO APPOINT AN INSURANCE APPRAISAL UMPIRE 
FILED BY JOHN BENITEZ, YVONNE BENITEZ 
* TENTATIVE RULING: * 
 
This matter is taken off calendar at the request of the parties who have now agreed upon the 
selection of a particular “Appraisal Umpire.”  The matter has a status/CMC date set for 
December 3, 2020 subject to the parties agreeing to some later date after completion of the 
appraisal process. 
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 6.  TIME:  9:00   CASE#: MSC20-00956 
CASE NAME: EDWIN TIU VS. MICHAEL MARTIN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL MARTIN, JUDITH MARTIN 
* TENTATIVE RULING: * 
 
Introduction 
 

For the following reasons, the demurrer is sustained as to the fifth and tenth 
causes of action for false promise and concealment, respectively, with leave to amend. 
The demurrer is otherwise overruled at to the second, fourth, ninth, and eleventh causes of 
action. Any amended complaint shall be filed and served by October 14, 2020. 

Background 

In or about 2018, plaintiff Edwin Tiu and defendant Michael Martin formed the member-
managed limited liability company, Fire Wings Concord (hereinafter, "Fire Wings" or “LLC”), for 
the purpose of owning and operating a restaurant. (Complaint, ¶6.) Plaintiff and Martin each 
own a fifty percent interest in Fire Wings and maintain the same percentages of economic 
interests. (Ibid.)  

Plaintiff alleges that, shortly after opening for business around the end of 2019, he 
learned of activities by defendants that breached the operating agreement and their fiduciary 
duties. Martin was using the LLC as security for a personal promissory note to a construction 
contractor to cover up the fact that he had not made the required initial capital contributions to 
the LLC. (Complaint, ¶7a.) Defendants were fabricating false documents to conceal their 
fraudulent conduct. (Complaint, ¶7b.)  They were also withholding portions of the LLC’s loan 
money without plaintiff’s knowledge or consent. (Complaint, ¶7c.)  

Martin was failing to account for deposits from LLC sales, failing to share profits, and 
failing to allow plaintiff to access financial information (Complaint, ¶¶7d-7f, 7m). Martin's wife, 
defendant Judith Martin, attempted to unlawfully force plaintiff to sell his ownership in the LLC 
and/or otherwise reduce his ownership interest, and has threatened to dissolve the LLC. 
(Complaint, ¶7g.)  

Plaintiff further alleges, on information and belief, that defendants have acted in concert 
and conspiracy with the LLC accountants, who they unilaterally appointed, to deprive plaintiff 
with access to financial information concerning the LLC. (Complaint, ¶7h.) Martin is alleged to 
have misappropriated and/or mishandled LLC property, including funds supplied by plaintiff, and 
knowingly excluded plaintiff from key management decisions (such as hiring, firing, salary, hours 
of operations, etc.). (Complaint, ¶¶7i-7j, 7l.) Plaintiff alleges Martin has negligently managed the 
LLC by overpaying employees and refusing to cooperate with the LLC accountants or take 
action to stop such overpayments. (Complaint, ¶7n.)  

Plaintiff filed his complaint as an individual, and derivatively on behalf of Fire Wings, on 
May 27, 2020, alleging eleven causes of action: (1) Breach of Fiduciary Duty; (2) Aiding and 
Abetting Breach of Fiduciary Duty; (3) Breach of Contract; (4) Breach of Covenant of Good Faith 
and Fair Dealing; (5) False Promise; (6) Accounting and Access To Books and Records; (7) 
Breach of Fiduciary Duty (Derivative); (8) Aiding and Abetting Breach of Fiduciary Duty 
(Derivative); (9) Conversion; (10) Concealment; and (11) Tortious Interference With Economic 
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Opportunity. The second, eighth, and eleventh causes of action are alleged against defendant 
Judith Martin. The rest are against Michael Martin. 

Judith Martin now demurs to the causes of action against her while Michael Martin 
demurs to the fourth, fifth, ninth, and tenth causes of action. (See Notice of Demurrer and 
Demurrer, p. 3.) They both demur to the eighth cause of action (Aiding and Abetting Breach of 
Fiduciary – Derivatively), which is labeled as being against Michael, but alleges facts only as to 
Judith. (Ibid.; Complaint, p. 16) Although “uncertainty” appears in various headings in 
defendants’ memorandum, the grounds argued for each of the challenged causes of action is 
the failure to state facts sufficient to constitute a cause of action. (Code of Civ. Proc., § 430.10, 
subd. (e).)  

Plaintiff opposes the demurrer. 

Analysis 

To withstand a demurrer, a complaint requires only a “statement of facts constituting the 
cause of action, in ordinary and concise language.” (Code Civ. Proc., § 425.10, subd. (a)(1).)  

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 
rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 
Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 
gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context. (Blank, supra, 39 Cal.3d 311, 318.) The Court also may consider matters of which it 
takes judicial notice. (Blank, supra, 39 Cal.3d at 318.) The complaint must be “liberally 
construed, with a view to substantial justice between the parties.” (Code Civ. Proc. § 452.)  

If the plaintiff shows a reasonable possibility that a defect in the complaint can be cured 
by amendment, a court must permit amendment. (Aubry, supra, 2 Cal.4th at p. 967, citing Blank 
v. Kirwan, supra, 39 Cal.3d at p. 318.)  

Fourth C/A (Breach of Covenant of Good Faith and Fair Dealing)  

Defendant demurs to the fourth cause of action for breach of the covenant of good faith 
and fair dealing on the basis that it is superfluous to the breach of contract claim. They argue 
the same facts are pertinent to both causes of action, citing paragraph 7, which is incorporated 
into both. 

Where allegations “do not go beyond the statement of a mere contract breach,” they may 
be disregarded as superfluous as no additional claim is actually stated. (Careau & Co. v. 
Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.) The allegations “must 
show that the conduct of the defendant, whether or not it also constitutes a breach[…], 
demonstrates a failure or refusal to discharge contractual responsibilities, prompted not by an 
honest mistake, bad judgment or negligence but rather by a conscious and deliberate act, which 
unfairly … [deprives the other party] of the benefits of the agreement.” (Ibid.) The “issue of 
whether the implied covenant of good faith and fair dealing has been breached is ordinarily a 
question of fact unless only one inference can be drawn.” (Hicks v. E.T. Legg & Assocs. (2001) 
89 Cal.App.4th 496, 509.) 

The Court, as it must, accepts as true the allegations that defendants have engaged in a 
variety of acts alleged in paragraph 7. These acts may be breaches of the contract (which is not 
attached or quoted in the complaint), or may not technically be breaches, but still frustrate the 
purposes of the contract. One example is the allegation that defendants withheld financial 
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information. Assuming this is true, plaintiff would be unable to determine whether he is receiving 
his contractual share of the profits. The Court is unable to determine at this stage, whether the 
stated contract specifically requires the disclosure of financial information and declines to 
conclude, as a matter of law, that those allegations fall short of a conscious and deliberate act 
that unfairly deprived plaintiff of the benefits of the contract. Put simply, is not the case that only 
one inference can be drawn from the facts alleged. (TracFone Wireless, Inc. v. County of Los 
Angeles (2008) 163 Cal.App.4th 1359, 1368.) 

On the ground that the fourth cause of action is a mere duplication of the breach of 
contract cause of action, the demurrer is overruled. 

Fifth C/A (False Promise)  

Michael Martin demurs to the fifth cause of action based on lack of specificity. “In 
California, fraud must be pled specifically; general and conclusory allegations do not suffice.” 
This necessitates pleading facts which show “how, when, where, to whom, and by what means 
the representations were tendered.” (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73, 
emphasis added.) 

Plaintiff argues he has already alleged fraud with specificity by stating “where the 
business was located” and “when the business was operational.” (Opposition, 8:12-15.) These 
allegations relate to the business, not to the alleged false representations.  

The Complaint fails to meet the applicable specificity standard for fraud, and so the 
demurrer must be sustained on this ground. However, a review of the Complaint as a whole 
suggests a reasonable possibility plaintiff can cure this defect through amendment, and so leave 
to amend is granted. 

Ninth C/A (Conversion) 

Michael Martin demurs to the cause of action for conversion because plaintiff’s 
allegations suggest the money he lost is not his, but capital contributions that belonged to the 
LLC. In support of this argument, he cites Moore v. Regents of University of California (1990) 51 
Cal. 3d 120, a case which addressed conversion in the context of defendants’ removal of 
plaintiff's cells for medical research without plaintiff's permission. The policy issues in that case 
(including patients enjoying other protections and the need for legislative intervention) are not 
applicable here.  

"Conversion is the wrongful exercise of dominion over the property of another. The 
elements of a conversion are the plaintiff's ownership or right to possession of the property at 
the time of the conversion; the defendant's conversion by a wrongful act or disposition of 
property rights; and damages.” (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 
451.)  It is not necessary that there be a manual taking of the property; only that plaintiff show 
an assumption of control or ownership over the property, or that the alleged converter has 
applied the property to his own use. (Id. at 451-452.) 

As plaintiff notes, the claim is not limited to capital contributions, but also include other 
sums such as profits. (See, e.g., Complaint, ¶7m.) Even if the subject of this cause of action is 
plaintiff’s capital contribution to the LLC, he may pursue a conversion cause of action as he 
alleges that, as a co-member and co-manager, he provided Martin with funds to be used for the 
benefit of their company and Martin intentionally and substantially interfered with the funds by 
expending the funds. (Complaint, ¶¶60-61.) 
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The demurrer is overruled as to the conversion cause of action.  

Tenth C/A (Concealment)  

Martin demurs to the tenth cause of action, arguing that the allegations fail to satisfy the 
heightened specificity requirements for pleading fraud. (Demurrer, 5:18-6:6.)  

Fraudulent concealment requires a plaintiff to show (1) the defendant must have 
concealed or suppressed a material fact, (2) the defendant must have been under a duty to 
disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage.” (Boschma v. Home Loan Center, Inc. (2011) 198 Cal.App.4th 
230, 248.) Concealment is a species of fraud or deceit. (Blickman Turkus, LP v. MF Downtown 
Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 686.) As such, it must be pled specifically, 
indicating “how, when, where, to whom, and by what means the representations were tendered.” 
(Stansfield, supra, 220 Cal.App.3d at 73.) 

While the requirement of specificity is relaxed when the allegations indicate that the 
“defendant must necessarily possess full information concerning the facts of the controversy,” 
(see Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157), the allegations 
here are insufficient. Plaintiff only makes vague references to “facts, information, and 
circumstances.” (See Complaint, ¶¶69-72.) He must state what material facts, specifically, were 
concealed. To the extent that plaintiff relies on the allegations of paragraph 7 and its 
subparagraphs, the allegations are too broadly phrased to make out what plaintiff is alleging.  

The demurrer is sustained on this ground, with leave to amend. 

Second, Eighth, and Eleventh C/A (Manager’s Privilege) 

Defendants argue that the second, eighth, and eleventh causes of action against Judith 
Martin are barred by the “Manager’s Privilege.” That privilege allows a manager or agent with an 
impersonal or disinterested motive, to protect the interests of his principal by counseling the 
breach of a contract with a third party which he reasonably believes to be harmful to his 
principal's best interests. (Huynh v. Vu (2003) 111 Cal.App.4th 1183, 1194.) In Huynh, the 
appellate court overturned a jury verdict because the trial court had refused to instruct the jury 
on the privilege. The appellate court concluded that the jury should have been allowed to 
consider whether the predominant motive of the husband “manager” defendant there acted out 
of self-interest or to benefit the principal (his wife). (Id. at 1195.) The rule from that case does 
not mandate the application of the privilege on demurrer. 

While defendants contend it is “unlikely” that plaintiff can allege facts to show Judith's 
actions were motivated by anything other than her husband's interests, the Court will not draw 
this conclusion as a matter of law. There are no allegations in the complaint showing Judith was 
acting on behalf of someone else, and in light of the liberal standard for construction of the 
pleadings, the demurrer is overruled on these grounds.  

Request for Judicial Notice 

Defendants’ request for judicial notice of the complaint is granted. 
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Meet and Confer Requirements 

Defendants’ counsel’s declaration is insufficient in that it does not allege that he engaged 
in the meet and confer by telephone or by and in-person meeting. (Code Civ. Proc., §430.41(a).) 
Given the unlikelihood that the proper meet and confer process would lead to different results 
here, the Court elects to proceed with the ruling, but counsel is cautioned that he must comply 
with applicable statutes that require counsel to “meet and confer” as a predicate to taking further 
action in this case, and in particular in the event that another demurrer is contemplated with 
respect to the amended complaint. 

 

  

 7.  TIME:  9:00   CASE#: MSL08-12137 
CASE NAME: CAPITAL ONE VS. GETTY 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY CAPITAL ONE BANK (USA) N .A. 
* TENTATIVE RULING: * 
 
On June 20, 2020 Plaintiff filed motion to vacate the judgment and dismiss this case. 
The motion asserted that the Plaintiff had investigated information it had received and had 
decided that the Defendant had been the victim of fraudulent charges made to Defendant’s 
credit card. The motion is granted and this court will sign the proposed order granting the motion 
to vacate and for dismissal without prejudice submitted by the Plaintiff. 

 

  

 8.  TIME:  9:00   CASE#: MSL11-02126 
CASE NAME: PORTFOLIO VS. MILES 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On June 30, 2020 Plaintiff filed motion to vacate the default judgment entered in this case and to 
dismiss this case without prejudice. The motion asserted that the Plaintiff had determined that it 
could no longer pursue the collection of the judgment in this case. The motion reflects that it was 
served upon the defendant who has not opposed the motion. Therefore, the motion is granted 
and this court will sign the proposed order granting the motion to vacate and for dismissal 
submitted by the Plaintiff. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   09/28/20 

 
 

- 19 - 

 9.  TIME:  9:00   CASE#: MSL12-01701 
CASE NAME: PORTFOLIO VS. VASQUEZ 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On June 20, 2020 Plaintiff filed motion to vacate the judgment and dismiss this case. 
The motion asserted that the Plaintiff had investigated information provided by the Defendant 
and had decided that the Defendant had been the victim of identity theft resulting in fraudulent 
charges to Defendant’s credit card. The motion is granted and this court will sign the proposed 
order granting the motion to vacate and for dismissal submitted by the Plaintiff.  

 

  

10.  TIME:  9:00   CASE#: MSL19-06879 
CASE NAME: CITIBANK VS. OLSON 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT & ENTER JUDGMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
On June 26, 2020 the Plaintiff filed a motion asking that the court set aside a notice of 
settlement entered by the parties and to enter a judgment pursuant to a stipulation entered by 
the parties.  Plaintiff’s motion has been served upon the defendant who has not opposed the 
motion. Therefore, Plaintiff’s motion is granted and the court will sign the proposed order and 
proposed judgment submitted by the Plaintiff. 

 

  

11.  TIME:  9:00   CASE#: MSL19-08089 
CASE NAME: CITIBANK VS. GACAYAN 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
On June 26, 2020 the plaintiff filed a motion for entry of judgment pursuant to a stipulation by 
the parties including a stipulation that the court would retain jurisdiction under Code of civil 
Procedure section 664.6. The Defendant has been served with the motion and had not objected. 
Therefore, the motion is granted and the court will sign the proposed order and judgment 
submitted with the motion. 
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12.  TIME: 10:00   CASE#: MSL19-07336 
CASE NAME: BANK OF AMERICA VS. HANGARTNER 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
This case has been continued to December 28, 2020 at 10 a.m. for trial. 
 

  

13.  TIME: 10:00   CASE#: MSL19-07376 
CASE NAME: BANK OF AMERICA VS. KENNETH TSANG 
COURT TRIAL - SHORT (2 HRS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
The parties are directed to appear for the trial of this case. If a party does not appear, the party 
may be subject to sanctions including possible monetary sanctions. 

 

  

14.  TIME: 10:00   CASE#: MSL19-07745 
CASE NAME: BANK OF AMERICA VS. FERSAOUI 
COURT TRIAL - SHORT (1 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
This case has been continued to January 11, 2021 at 10 a.m. for trial. 
 

  

15.  TIME: 10:00   CASE#: MSL19-07865 
CASE NAME: U.S. BANK VS. HRISTOVA 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
The trial is vacated. The parties have settled. 
 

  

16.  TIME: 10:00   CASE#: MSL19-08154 
CASE NAME: BANK OF AMERICA VS. KENNETH TSANG 
COURT TRIAL - SHORT (2 HRS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
It appears that this case and line #17 may have settled or the parties have agreed to a 
continuance. The parties may appear on this case and Line #17 via CourtCall only if the parties 
have agreed to continue the trial date or dates or have settled the case(s). 
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17.  TIME: 10:00   CASE#: MSL19-08432 
CASE NAME: BANK OF AMERICA VS. KENNETH TSANG 
COURT TRIAL - SHORT (2 HRS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
This case has been continued to January 11, 2021 at 10 a.m. for trial. 
 

 

 


